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ployment for a shorter time than for a longer time. This penalty 
also goes to the employee in case the employer avails himself of 
the overtime clause.' 

But we need not cast about for reasons for the legislative judg- 
ment. We are not required to be sure of the precise reasons for 
its exercise, or be convinced of the wisdom of its exercise (Rast 
v. Van Deman & L. Co., 240 U. S. 342, 365, 60 L. E<L 679, 690, L. 
R. A. 1917A, 421, 36 Sup. Ct. Rep. 370). It is enough for our deci- 
sion of the legislation under review was passed in the exercise of 
an admitted power of government; and that it is not as complete 
as it might be, not as rigid in its prohibitions as it might be, gives 
perhaps evasion too much play, is lighter in its penalties than it 
might be is no impeachment of its legality. This may be a blemish 
giving opportunity for criticism and difference in characterization, 
but the constitutional validity of legislation cannot be determined 
by the degree of exactness of its provisions or remedies. New pol- 
icies are usually tentative in their beginnings; advance in firmness 
as they advance in acceptance. They do not at a particular moment 
of time spring full-perfect in extent or means from the legislative 
brain. Time may be necesary to fashion them to precedent, customs 
and conditions, and as they justify themselves or otherwise they 
pass from militancy to triumph or from question to repeal." 



Master and Servant— Independent Contractor — Definition. — Two 

recent decisions by courts of last resort (Ennis v. Baumann Rubber 
Co., in the Supreme Court of Errors of Connecticut, 99 Atl. 1031, 
and Flari v. Dolph, in the Supreme Court of Missouri, 192 S. W. 949) 
adopt an abstract definition of an "independent contractor" which 
has heretofore been approved by several courts. He is said to be 
one "who, exercising an independent employment, contracts to do 
a piece of work according to his own methods and without being 
subject to the control of his employer, except as to the result of 
his work." 

In Ennis v. Baumann Rubber Co. it appeared that the plaintiff, 
not being in defendant's regular employment, verbally agreed with 
the defendant to sink a well upon the latter's premises for an agreed 
price per foot. The plaintiff met with an accident during the per- 
formance of the work through the breaking of a hoisting apparatus. 
The present suit was for damages for the personal injuries so re- 
ceived, on the theory that the relation of master and servant existed 
and the master was under obligation to furnish fit and safe tools 
and appliances. The plaintiff had a verdict, and in reversing the 
judgment thereon entered the appellate court said in part: "The 
jury was told that if the agreement for the digging of the well was, 
as the plaintiff claimed it to have been? that he should simply do 
the work, and that the defendant should furnish all the tools, ap- 
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pliances and materials, the relation of master and servant was cre- 
ated. This instruction was supplemented by further statements to 
the same effect so that the jury was clearly informed that if the 
contract to sink -the well contained an undertaking on the part of 
the defendant to frnish the tools, appliances and materials required 
for the work, that fact would suffice to convert it in to one of em- 
ployment, and the relation of the parties- under it into that of mas- 
ter and servant. This was erroneous in that the vital and controlling 
factor of the defendant's right of control, or the lack of it, was ig- 
nored and a comparatively immaterial incident made conclusive." 
In Flori v. Dolph the point of the decision was that where the serv- 
ants of a master negligently injure the employees of an independent 
contractor the master is liable for the negligence of his own serv- 
ants, though he would not be liable for the negligence of the inde- 
pendent contractor. It appeared that ' defendant, the owner of a 
building, had a yearly contract with an electrical company for the 
inspection and supervision of elevators therein. An elevator being 
discovered out of order, the electrical company directed a corpora- 
tion engaged in the business of repairing elevators, defendant being 
absent, to repair the defect, and plaintiff and another were sent for 
that purpose. It became necessary for plaintiff to go into the pit 
of an elevator in commission to ascertain what was wrong with the 
other one, and before doing so he instructed the operator not to 
run it above the sixth floor or below the second. The operator ran 
it above the sixth floor, and counterweights were lowered and in- 
jured plaintiff. It was held that the operator was, notwithstanding 
plaintiff's orders, still the servant of defendant, for whose negligence 
defendant was liable, as a change of relation could not be effected 
unless the operator expressly or impliedly consented to accept plain- 
tiff as his master. The court remarked as to the pivotal question: 

"It is next important to determine the relationship of the con- 
tracting corporation, which sent the plaintiff to do the work, with 
the defendant owner. Obviously that was one of independence in 
the matter of repairing the elevator. The whole plan, including all 
the details of the repair work, was left to the skill and judgment 
of the contracting corporation. There was not a hint in the evi- 
dence that any control as to the manner of doing the work was re- 
served to the defendant or his representative in -his absence — the 
electrical company. A carte blanche was given to the contractor 
to find out and repair the defect in the running of the elevator, and 
to that end a skilled man (the plaintiff) and a helper were put on 
the job. These facts show that plaintiff's employer was an 'inde- 
pendent contractor' within the definition of that status. 

* * * * 

It necessarily follows that if the servants of such a contractor 
were injured while engaged in the performance of their duties as 
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